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Foreclosure By Advertisement vs. Foreclosure by Judicial Action:
which is the best remedy?

©2005 By Steve Sowell

The Michigan Condominium Act authorizes an
association to foreclose its condominium lien
by either judicial action or by advertisement in
the same manner as mortgages are foreclosed.
Which is the best remedy? Like most legal ques-
tions, the answer is “it depends,” but usually
foreclosure by advertisement is the best option
available to an association.

rior to passage of the recent overhaul of the Michigan Condominium
Act, the author routinely recommended to his clients that they
proceed with a judicial foreclosure. The main reason for this rec-
ommendation was that the Michigan Condominium Act provided
for the association to recover its attorney fees in a “proceeding” and in an
amount “as determined by the court.” In a foreclosure by advertisement,
there is no “proceeding” in the customary sense of a lawsuit, nor is there a
court determination of attorney fees. Under the old provision, the association
faced a dilemma if it foreclosed by advertisement: either include its attorney
fees in the bid and hope that the co-owner did not challenge the foreclosure
{because including attorney fees not determined by a court gave the co-owner
an easy ground for challenge), or forego the attorney fees and take the chance
that the co-owner would redeem (in which case the association could not
recoup the attorney fees it expended in the foreclosure).

All of that changed with the passage of the recent amendments. Now the
Condominium Act specifically provides that “to the extent the condominium
documents provide, the association of co-owners is entitled to reasonable
interest, expenses, costs, and attorney fees for foreclosure by advertisement
or judicial action.” Including attorney fees in a bid on a foreclosure by
advertisement is no longer an easy challenge. Now, the co-owner will have
to demonstrate both that the [ee charged is unreasonable and that he had the
ability to timely redeem but for the unreasonable fee.

Foreclosure by advertisement is by far the swiftest, easiest method of fore-
closure. Once the lien has been recorded and served and the statutory 10 day
waiting period has elapsed, notice of foreclosure is published in a legal news-
paper for 5 weeks, notice of foreclosure is posted in a conspicuous place at the
unit, and a sheriff’s sale is conducted and the unit is sold to the highest bidder.
A co-owner who wishes to challenge the foreclosure has the burden to file suit
and convince the court there are grounds to stop or delay the sale.

Note that there is no personal notice of the foreclosure to the co-owner;
only posting of the property and publication of the notice {in a newspaper
that only attorneys and a few others read). The law has been upheld in the
mortgage foreclosure context despite the lack of personal service. It is pos-
sible 1o foreclose by advertisement even if the co-owner is deceased.

The sheriff’s sale is a public auction that takes place literally on the court-
house steps (actually, most counties hold it in the lobby). Anyone can submit
a bid although there are penalties for submitting a bid and then not following
through, and some counties have local procedures to qualify bidders. The
sale is a cash sale; the successful bidder must pay by cash or certified funds
within 24 hours (or less, depending on the county) of the sale.

At sale, the association will bid in either the amount it is owed or the fair
market value of the property (less prior liens, such as a first mortgage or any
federal or state tax liens and unpaid property taxes), whichever is less. If
there are no other bidders, the sheriff executes a sheriff’s deed to the associa-
tion as the successful bidder and the redemption period begins to run. If
there is an overbid (someone bids more than what is owed to the association),
the sheriff pays to the association the amount owed to it and executes a sheriff
deed to the successful bidder. The excess is deposited with the circuit court.
There is a procedure for the co-owner or other creditors of the co-owner to
make claim to the excess.

The redemption period is six months from the date of sale unless the unit
is abandoned, in which case the redemption period is one month from the
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date of sale. Determining that a unit is abandoned is more than looking in the
window; the foreclosure statutes require a notice to be posted and a letter sent
to the co-owner by certified mail. Unless the co-owner responds within 15
days, the unit is presumed abandoned upon the recording of an affidavit with
the register of deeds. If the co-owner fails to redeem the unit, the successful
bidder owns the unit and becomes liable henceforth for assessments from the
date of sale. If the former co-owner still resides in the unit, the bidder can
file an eviction action to have the owner dispossessed.

By contrast, foreclosure by judicial action is a much more cumbersome
procedure. It involves filing a lawsuit in the circuit court and obtaining per-
sonal service of process on the defendant, something not always easy to do.
Unlike a foreclosure by advertisement, if the co-owner is deceased the asso-
ciation must open a probate estate, have a personal representative appointed,
and then file the foreclosure lawsuit against the personal representative.

The co-owner has the right to file an answer to the complaint and contest
the association’s right to foreclose. He can even file a counterclaim against
the association for any perceived violations of his rights under the condo-
minium documents. If the co-owner contests the matter, he can engage
in discovery, including requesting records of the association and requiring
officers and/or managing agents of the association to appear for depositions.
If there are disputed issue of fact, there will be a trial.

Of course, if the co-owner does nothing, his default can be entered with the
court. A default acts as an admission of the association’s claim and entitles
the association to judgment.

Whether by default or after trial, if the court finds that the association is
owed money the court will enter a judgment and order a sale. By law, a sale
cannot be entered
until at least six
months from the fil-
ing of the complaint.
If the co-owner
defaults, the associa-
tion will probably be
in good shape to hold
a sale six months
from the date of fil-
ing, but if the matter
is contested and a
trial is necessary, the
matter could take much longer to come to sale.

The redemption period is six months from the date of the sale. There is no
procedure to shorten a judicial redemption period by abandonment.

If you have been following closely, you will note that a foreclosure by
advertisement takes about 7-1/2 months and can be as short as 2-1/2 months
if the property is abandoned, while a judicial foreclosure takes a minimum of
one year and can last much longer. Why would anybody in their right mind
want to pursue a judicial foreclosure over a foreclosure by advertisement?

There are limited circumstances where a judicial foreclosure is appropri-
ate. For instance, if it is virlually certain that the co-owner will file suit to stop
or challenge the sale, there are some minor tactical {and major psychological)
advantages to being the plaintiff rather than the defendant.

If there is more than one mortgage recorded against the unit, the associa-
tion may choose judicial foreclosure (o have the court determine the priority
of the association’s lien vis-a-vis the second mortgage. Even though the
Condominium Act provides that the association’s lien is superior to second
and subsequent mortgages, it has been the author’s experience both that
junior mortgagees do not go away quietly, and that title companies are reluc-
tant to issue a commitment insuring over a second or subsequent mortgage
after a condominium lien foreclosure by advertisement.

If the condominium is a commercial condominium, or if the owner of a
residential condominium has rented his unit, the assaciation may wish to
request that the court appoint a receiver during the pendency of the foreclo-
sure to collect rent to be applied against the unpaid assessments. A receiver
may only be appointed in a judicial foreclosure.

If it is doubtful if there is enough equity in the unit to satisfy the associa-
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tion’s claim, or if there is concern that the co-owner may stop paying his first
mortgage, the association may decide to pursue a judicial foreclosure and
add a count for a money judgment. If the unit is lost to foreclosure of the
first mortgage, or if there is a significant deficiency after the sherifl’s sale, the
association may obtain a money judgment or a deficiency judgment against
the co-owner. While a claim for a deficiency is available after a foreclosure
by advertisement, there are two statutory defenses that may make getting a
deficiency difficult.

While the recent amendments to the Michigan Condominium Act simpli-
fied and clarified many provisions, few have the potential to have as much
impact as the application of reasonable atlorney fees to a foreclosure by
advertisement. If your association attorney is still recommending judicial
foreclosures, ask him why.

Steve Sowell is @ Mount Clemens attorney with 20 years’ experience representing communily
assoctations. He has authored many articles for the CAl-Michigan Newsletter and other publica-
tions, and has spoken at several of the CAI conferences. In his spare time (and with 5 kids, there
isn’t much of that), he is an aspiring photographer.
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CAl Activates Toll-Free Telephone Line:

(888) CAI-4321

ur national organization has activated a toll-free telephone line-

(888) CAI-4321 - that gives members a convenient, no-cost way

to renew memberships, order publications, register for courses and
obtain information about CAI and its products and services.

CAI's main number - {703} 548-8600 - remains in service, but members
are encouraged to use the toll-free number. The new line is staffed by mem-
bers of the CAI Direct team and is operational from ¢ a.m. to § p.m. Eastern
time, Monday through Friday.

“This allows members to contact CAI at no cost to them,” says John
Arrington, CAI's manager of customer service. “While the number is new,
one thing isn’t changing: Our commitment to providing friendly, convenient
and responsive customer service.”

Led by Arrington, the CAI Direct staff includes Alta Schmidt, supervisor
of customer service, and customer service representatives Olympia Carter,
Yvette Gonzalez and Jeanine Hurley.

Members of the Michigan Chapter should continue to call (248) 681-6017
for information and services provided by the local chapter.

Recognizing that many members prefer online transactions, CAI national
makes this option available at www.caionline.org. Specific links include:

+ Ordering publications:
www.caisecure.net/
* Registering for courses:
www.caionline.org/about/education.cfm
* Joining CAI:
www.caionline.org/join/index.cfm
* Chapter information:
www.caionline.org/about/aboutchap.cfm

* Professional designations:
www.caionline.org/about/designations.cfm
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INSURANCE AGENCY. INC.

Condominium
Cooperative And

Insurance Specialists

* Representing Community Assoc. Underwriters and Auto-Owners
* Directors and Officers coverage is available through

Experienced Agents
Competitive Rates
Satisfied Customers
Fast Quotes
Expert Service

Travelers Insurance
* Certificates of Insurance available online
* Over 260 Associations Insured

For a no-obligation quote or additional information please call. ..

Scott Breslin
sbreslin@pipermecredie.com

Tom Dawson
tdawson@pipermccredie.com

1-800-333-0983

Piper McCredie Insurance Agency * GG-5454 Gateway Centre, Suite A ¢ Flint, MI 48507 * Phone (810) 767-6050 « Fax (810) 767-7323

Visit our website at www.pipermccredie.com
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